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SUMMARY:

Defendant was properly found guilty of murder with a specification, aggravated robbery, carrying a concealed weapon, and having a weapon while under a disability where two witnesses saw him approach the victim, demand money, and shoot the victim in the chest to facilitate taking the money, and the victim died almost immediately.
Defendant’s trial was not unfair due to prosecutorial misconduct in eliciting false testimony where the testimony was elicited by defense counsel.

The prosecutor’s actions—calling certain telephone evidence “better than DNA,” making isolated comments during closing argument about “defense tactics,” and asking the jury to make reasonable assumptions from the evidence presented—did not require reversal of defendant’s convictions.

The trial court did not abuse its discretion where in the presence of the jury it ejected two spectators for sleeping in the courtroom.
The trial court did not abuse its discretion in giving the jury a Howard charge where the jury was instructed in such a way that there was no potential for coercion.

Murder and aggravated robbery were allied offenses of similar import subject to merger where the aggravated-robbery count required proof of serious physical harm, and the only serious physical harm that occurred was the murder.  [But see DISSENT:  The import of the murder, causing the death of another, was different than the import of the robbery, a theft offense, and merger was not required merely because the harm that resulted in the murder charge was also the predicate conduct for the aggravated-robbery charge.]
Having a weapon while under a disability and carrying a concealed weapon were not allied offenses subject to merger.  
JUDGMENT:
affirmed in part, reversed in part, sentenceS vacated in part, and cause remanded
JUDGES:
OPINION by MOCK, J.; FISCHER, P.J., CONCURS and STAUTBERG, J., CONCURS IN PART AND DISSENTS IN PART.
