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SUMMARY:

The trial court did not err in determining that a witness was unavailable despite reasonable, good-faith efforts on the part of the state to secure the witness’s presence and in allowing the state, pursuant to Evid.R. 804, to introduce the witness’s testimony from a prior trial where the state had issued a subpoena to the witness approximately six weeks prior to trial; the appearance docket indicated that the subpoena had been “returned and endorsed,” despite the record containing a return on the subpoena indicating a failure of service on the witness; a victim’s advocate had contacted the witness a few days before the trial; and the state attempted to personally serve the witness with another subpoena the day that the witness failed to appear for trial:  the introduction of the witness’s testimony from the prior trial, which had ended in a mistrial, did not violate the Confrontation Clause, because the witness was unavailable despite the state’s reasonable, good-faith efforts to secure his presence, and defendant had the opportunity to cross-examine the witness during the prior trial.  [But see DISSENT:  The state did not make a good-faith effort to secure the witness’s presence for trial, and the trial court erred in relying on the appearance docket as evidence of the state’s good-faith efforts where the state presented no testimony at the unavailability hearing regarding the subpoena that had been issued and returned or the clerk’s notation regarding the subpoena, and the state’s multiple efforts to contact the witness after the subpoena was returned unserved began two days before the scheduled trial date; therefore, the trial court erred in permitting the state to introduce the witness’s testimony from the prior trial.]
Where defendant failed to establish resulting prejudice from counsel’s failure to present a mitigation argument at sentencing, counsel’s performance will not be considered ineffective.  
The trial court did not err in the imposition of sentence where defendant failed to demonstrate that the trial court’s comments at sentencing were the product of actual vindictiveness.
JUDGMENT:

AFFIRMED
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OPINION by MYERS, J.; CUNNINGHAM, P.J., CONCURS and ZAYAS, J., DISSENTS.  
