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SUMMARY:

Where the excluded testimony and video were not included in the record on appeal to allow the appellate court to determine whether the evidence was admissible, the appellate court must presume the regularity of the trial court’s rulings and cannot determine whether the trial court erred in granting the motions in limine.  [But see DISSENT: The state did not forfeit the issue of whether a federal regulation, rather than prohibiting a federal employee from testifying, merely subjected the employee to possible consequences from the Department of Justice if the employee testified without prior authorization, where defendant put the issue squarely before the trial court upon defendant’s argument that the employee would be subject to such sanctions if the employee testified, and the potential for sanctioning of the employee was the only reason the trial court excluded the testimony.
The trial court erred by granting defendant’s motion in limine to exclude the testimony of a former federal prosecutor about the defendant’s guilty plea in federal court on related charges because (1) although the burden of proof is on the movant who seeks to exclude the evidence, the court improperly shifted the burden to the nonmovant, the state, to prove, prior to trial, that the evidence should not be excluded; and (2) no Ohio Rule of Evidence precluded the witness from testifying.

The trial court erred by excluding a compilation video made from raw footage obtained from a bar’s surveillance cameras on the ground that the state failed to authenticate it where the bar owner testified from personal knowledge that the raw footage from the bar’s multiple cameras was contained on the hard drive collected by police, that she watched the entire compilation video which showed different scenes from different cameras in the bar, and that they were authentic videos of her bar and her recording system from the night of the offense.

Pursuant to Evid.R. 103(A)(2), error may be predicated upon a ruling excluding evidence where the substance of the evidence was made known to the court by offer or was apparent from the context within which questions were asked—therefore, the state’s failure to proffer a video did not prevent appellate review where it was clear from the record that the challenged video was a compilation video created by police from raw footage obtained from a bar’s surveillance cameras.]  
JUDGMENT:
AFFIRMED
JUDGES:
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