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SUMMARY:


In a medical-malpractice trial, the trial court violated Evid.R. 403 by admitting evidence that the defendant-doctor’s medical licenses had been revoked; however, the error was harmless because substantial evidence supported the jury’s verdict and defendant-doctor’s credibility was otherwise impeached.
The trial court did not err in denying the motion for a directed verdict, the JNOV motion, and the motion for a new trial on the award of noneconomic damages where there was sufficient evidence to submit the issue of “permanent and substantial physical deformity” to the jury:  as a result of the surgeries, plaintiff sustained a “misshapen” neck and suffered a restricted range of motion in her cervical spine.
The trial court did not err in denying the motion for a directed verdict, the JNOV motion, and the motion for a new trial on the award of future economic damages where there was sufficient evidence to support an award for future nonsurgical medical expenses:  plaintiff presented evidence of how long she would require pain-management treatment, how often she would require treatment, and the costs associated with treatment.
The trial court did not err in denying the motion for a directed verdict, the JNOV motion, and the motion for a new trial on the issue of conservative care where there was sufficient evidence to support the jury’s finding that defendant-doctor negligently failed to use conservative treatment before pursuing lumbar surgery:  plaintiff presented evidence that the standard of care required continued conservative treatment in the form of medication, physical therapy, and multiple epidural injections.
The trial court did not err in denying the JNOV motion under Civ.R. 17 where plaintiff was a real party in interest and defendants waived the defense of failure to join a necessary party:  there was no evidence in the record that plaintiff’s insurance company paid all of plaintiff’s medical bills and defendants took no action to prosecute the failure to join plaintiff’s insurance company beyond asserting a mere conclusory statement in their answer.
A party waives the right to claim a necessary party was not joined when it does not take affirmative action to pursue that defense.
The doctrine of cumulative error is inapplicable where there are not multiple instances of harmless error.
The trial court erred in denying defendants’ application for a setoff under R.C. 2307.28:  defendants were entitled to a setoff of the settlement proceeds against the jury verdict.
Defendants were not entitled to a remittitur because insurance company’s payment of plaintiff’s medical expenses constituted “economic loss” under R.C. 2323.43:  any payment of medical bills constitutes “expenditures for medical care or treatment,” and thus, “economic loss” under R.C. 2323.43(H)(1)(b).
JUDGMENT:
AFFIRMED IN PART, REVERSED IN PART, AND CAUSE REMANDED
JUDGES:
OPINION by CROUSE, J.; MYERS, P.J., and BERGERON, J., CONCUR. 

