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SUMMARY:


The trial court did not abuse its discretion when it ordered joint trials for two plaintiffs because common questions of law and fact existed where (1) the plaintiffs received the same diagnosis and spine surgery from surgeon defendant; (2) expert testimony focused on whether those surgeries were medically indicated; and (3) the plaintiffs sought damages from the same defendants for negligence, fraudulent misrepresentation, and informed-consent claims and the record does not indicate that the jury ignored the trial court’s instruction to consider each case on its own merits. 
The trial court abused its discretion when it admitted evidence of surgeon defendant’s habitual assurances to patients under Evid.R. 406 without a proper foundation, but that error was harmless where the record (1) includes evidence of identical assurances to patient plaintiffs and (2) does not suggest that the jury relied on the habit evidence to reach its verdict.
The trial court did not abuse its discretion when it found that the physician witness satisfied Evid.R. 601’s active-clinical-practice requirement demonstrating the physician witness’s competency because the rule was amended during the pendency of the plaintiffs’ actions, and therefore applied to their cases, to permit a trial court to find that a physician who devoted half of his professional time to the active clinical practice in his field when the negligent act occurred is competent to testify as an expert.
The trial court did not abuse its discretion when it declined to instruct the jury on patient plaintiff’s comparative negligence where the evidence failed to show that patient plaintiff’s failure to complete physical therapy that surgeon defendant recommended was the contemporaneous, active, and efficient contributing cause of patient plaintiff’s injury.
The trial court’s erroneous instruction to the jury that surgeon defendant’s absence gave rise to a negative inference was harmless where the trial court explained that the decision to draw an inference rested with the jury.
The trial court did not abuse its discretion when it allowed the neuroradiologist witness to testify about operative reports, explain surgeries and recovery times, and assess surgical technique because that testimony related his interpretation of medical imaging, which falls within the scope of a neuroradiologist’s area of expertise. 
Defendants forfeited their challenge to the trial court’s omission of a jury interrogatory where defendants failed to object to the trial court’s omission during a conference or at trial and defendants failed to argue that the trial court committed plain error.
JUDGMENT:
AFFIRMED 
JUDGES: 
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