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SUMMARY:


The trial court properly granted summary judgment to defendant-bank on plaintiff’s claim for breach of contract following defendant’s liquidation of assets held as collateral to secure an asset-backed line of credit when the value of the assets fell below the contractually set minimum value because (1) defendant was not required to provide notice prior to the liquidation of the assets as while the contract contained conflicting terms regarding the need for notice, the contract specifically provided defendant with the power to choose the more favorable terms in the event of a conflict; (2) while the contract permitted plaintiff to pledge additional collateral to bringing his loan into compliance, the terms of the contract required that collateral to be either cash or marketable securities and plaintiff offered defendant neither; and (3) plaintiff’s evidence that defendant orally agreed to refrain from liquidating the assets during the terms of the 120-day loan was barred by the parole evidence rule as it directly conflicted with the terms of the parties’ written contract. 
The trial court properly granted defendant summary judgment on plaintiff’s claim for breach of the duty of good faith and fair dealing where defendant’s actions were authorized by the express terms of the parties’ contract. 
The trial court properly granted defendant summary judgment on plaintiff’s breach-of-fiduciary-duty claim where plaintiff’s complaint was limited to allegations of defendant’s self-dealing and plaintiff’s sole evidence in support of his claim related to defendant’s failure to provide plaintiff ten-days’ notice prior to the liquidation of the assets—which the contract did not require—and defendant’s failure to deleverage plaintiff in accordance with plaintiff and defendant’s plan as by the time defendant obtained control of plaintiff’s assets, the assets’ value had fallen below the contractually-determined minimum value resulting in a breach under the contract.  [But see DISSENT: The trial court erred in finding that defendant-bank met its burden on summary judgment to show that it was entitled to summary judgment as a matter of law on plaintiff’s breach-of-fiduciary-duty claim where defendant-bank moved for summary judgment on the basis that it was permitted to sell the assets under the terms of the loan contracts without addressing its dual roles as lender and investment advisor and where none of the written agreements (the loan contracts or the written investment-management agreement) incorporate the dual roles played by defendant-bank or expressly acknowledge the conflict and risk involved or set forth how the dual roles may ultimately affect the investment account.]
JUDGMENT:
AFFIRMED
JUDGES:
OPINION by BOCK, J.; MOORE, J., CONCURS and ZAYAS, P.J., CONCURS IN PART AND DISSENTS IN PART.
