IN THE COURT OF APPEALS
FIRST APPELLATE DISTRICT OF OHIO
HAMILTON COUNTY, OHIO

STATE OF OHIO, : APPEAL NO. C-260011
TRIAL NOS. C/25/CRB/15475/A/B
Plaintiff-Appellee,
Vs.
EMIL CLAUSS, : JUDGMENT ENTRY

Defendant-Appellant.

KINSLEY, Presiding Judge.

This court sua sponte removes this cause from the regular calendar and places
it on the court’s accelerated calendar, and this judgment entry is not an opinion of the
court. See Rep.Op.R. 3.1; App.R. 11.1(E); Loc.R. 11.1.

In a single assignment of error, defendant-appellant Emil Clauss challenges his
convictions for telecommunications harassment in violation of R.C. 2917.21(B), a first-
degree misdemeanor, and menacing in violation of R.C. 2903.22, a fourth-degree
misdemeanor. The allegations arose from text messages Clauss sent to his half-
brother, J.H., after J.H. accused him of providing his identification, rather than
Clauss’s own, to evade arrest during a traffic stop. The Hamilton County Municipal
Court found Clauss guilty of both offenses following a bench trial. Clauss claims that
its verdicts were against the manifest weight of the evidence.

When reviewing whether a conviction is against the manifest weight of the
evidence, we sit as the “thirteenth juror.” State v. Thompkins, 78 Ohio St.3d 380, 387

(1997). “A verdict can be against the manifest weight of the evidence even though
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legally sufficient evidence supports it.” State v. Myers, 2018-Ohio-1903, 1 140. To
evaluate a manifest weight challenge, the appellate court reviews the entire record,
weighs the evidence and all reasonable inferences, and considers the credibility of all
witnesses. State v. McKelton, 2016-Ohio-5735, 1 328. In doing so, the court of appeals
defers to the trial court’s determination of credibility, as it is the best position to assess
whether a witness testifies reliably. See State v. Carson, 2019-Ohio-4550, 1 16 (1st
Dist.). The court then determines whether the trier of fact clearly lost its way in
resolving evidentiary conflicts and rendered a verdict that embodies a manifest
miscarriage of justice. State v. Wilks, 2018-Ohio-1562, 1 52.

Clauss first takes issue with the trial court’s reliance upon the testimony of J.H.,
Clauss’s half-brother and the sole witness against him. Clauss contends that J.H. was
an unreliable witness because he admitted to having a felony criminal history, the
majority of which he believed had been expunged; because he asserted his Fifth
Amendment privilege not to answer questions about firearm possession, given that
individuals with felony convictions are disabled from lawfully possessing guns; and
because he testified in a way that Clauss contends contradicted the content of the text
messages that formed the basis of the two offenses. We disagree with Clauss’s
assertions. The trial court was apprised of these facts and still relied on J.H.’s
testimony in finding Clauss guilty. As the trial court was in the best position to assess
J.H.’s credibility, we defer to its determination. See Carson at Y 16.

Next, Clauss argues that the evidence at trial failed to credibly establish that he
acted with the purpose to threaten as required to prove telecommunications
harassment under R.C. 2917.21(B)(1). A sender’s purpose may be established by direct
or indirect evidence. State v. Powell, 2020-Ohio-4283, 118 (1st Dist.). In the absence

of direct evidence, this element of the offense may be established by the facts and
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circumstances surrounding the communication. State v. Estill, 2026-Ohio-2101, Y 43
(1st Dist.).

Here, both the content of Clauss’s text messages and their volume demonstrate
Clauss’s purpose to threaten J.H. The trial court admitted Clauss’s text exchanges with
J.H. into evidence, and J.H. testified as to what the messages meant. Clauss’s
messages were replete with statements that suggested acts of violence, including “I'm

» <«

a make you a faggot,” “you’re going to get a taste of who I really fucking am,” and “I
will pick you up [with] one fucking hand and slam you on the fucking ground with
ease.” Clauss also texted J.H. that he would receive “the Freddy treatment,” which
J.H. explained was a reference to an incident in which J.H.’s father severely beat and
shot his brother. In addition to their threatening content, Clauss’s texts also suggested
that he was close by J.H.’s home (“I'm actually staying right up by your way”) and that
self-defense measures would be pointless (“I don’t give a fuck about no gun, you ain’t
even allowed to have one for real.”). He also suggested the encounter was imminent
(“we will be having a conversation in person, probably before the day is over with”).
Given this evidence of Clauss’s purpose to threaten J.H., the trial court’s verdict
finding Clauss guilty of telecommunications harassment was not against the manifest
weight of the evidence.

As to menacing, Clauss argues a lack of credible proof that J.H. subjectively
believed there was a possibility Clauss would physically harm him. See State v.
Howard, 2025-Ohio-999, 1 11 (6th Dist.) (“the prosecution must show that the victim
subjectively believed that there was a possibility of physical harm” to support a
menacing conviction). But here again the evidence supports the trial court’s verdict.
J.H. testified that after receiving Clauss’s messages, he feared for his life. He explained

that he is a smaller person, and Clauss is much larger than him. Adding to his fear was
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the fact that Clauss knew where he lived and could easily find him. As J.H. explained,
he was “devastated” by the text messages and immediately filed for a protection order
against Clauss.

This is not the exceptional case where the verdicts were against the manifest
weight of the evidence. We accordingly overrule Clauss’s assignment of error and
affirm the judgments of the trial court.

The court further orders that (1) a copy of this Judgment constitutes the
mandate, (2) the mandate be sent to the trial court for execution under App.R. 27, and
(3) costs shall be taxed under App.R. 24.

CROUSE and MOORE, JJ., concur.

To the clerk:

Enter upon the journal of the court on 7/1/2026 per order of the court.

By:r\‘ww

~-“Administrative Judge




